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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application fies to the Under Secretary, to the Government of India, Revision Application Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whetherin a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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" The above application shall bemade in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. .
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special’ bench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to class:ﬂcatlon valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

' (CESTAT) at 0-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad : 380

016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding. the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise énd%Service Tax, “Duty demanded” shall include:
(i) :amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agairglst : ore |
of the duty demanded where duty or duty and penalty are in dispute, or penalty

alone is in dispute.”

this order shall lie before the Tribunal on g& ént of 1 G%%
7 2




F.N0.V2(84)58/North/Appeals/17-18

M/s Inductotherm (India) Pvt. Ltd., Plot No.SM-6, Behind Colgate Plamolive,
BO| G.I.D.C., Phase2, Sanand, Ahmedabad -382 170 (hereinafter referred to as ‘the
appellant’) has preferred an appeal ag'ainst 0.1.0. No. 16-17/AC/D/IBJM/2017 dated
1711112017 (hereinafter referred to as the ‘impugned order’) passed by the Assistant
Commissioner, C.G.S.T. & Central Excise, Division-lll, Ahmedabad North (hereinafter
referred to as ‘the adjudicating authority’). Briefly stated, the facts of the case are that
the appellant, holding Central Excise registration No.AAACI3672BEM004 and engaged
in the manufacture of Induction melting / heating furnace, welder & parts thereof falling
under Chepter 85 of the First Schedule to the Central Excise Tariff Act, 1985
('hereinaﬁer referred to as CETA, 1985) was observed by Audit to have wrongly availed
exemption benefit of Notification No. 10/1997-CE dated 01/03/1997 even though
Induction furnaces or its parts were not Scientific and Technical Instruments or
Apparatus or Equipments (including computers) not accessories and spare parts thereof
and computers as the cleared goods were Induction furnaces or its parts. The impugned

order covers two Show Cause Notices (SCNs) issued to the appellant, the details of

which are as follows:

Sl. SCN F.No. & Date Period covered Amount
No. confirmed

1. | F.No.ll/DSCN/Inductotherm/3/17-18 | 01/01/2016 to 31/12/2016 | ¥47,57,374/-
dated 04/07/2017

2. | F.No.AR-V/SCN/ Inductotherm- 01/01/207 to 30/06/2017 71,26,816/-
10/97/2017-18 dated 04/10/2017 -

In the impugned order, the demands for Central Excise duty amounting to 347,57,374/-
and ¥1,26,816/- have been confirmed under Section 11A (10) of the Central Excise
Act, 1944 (CEA, 1944) along with interest under Section 11AA of CEA, 1944. The
amounts of ¥19.95539/- and 60,871/~ paid by the appellant have been
appropriated and penalties of 34,15,737/- and 12,682/- have been imposed on
the appellant under Section 11AC(1)(a) of CEA, 1944, read with Rule 25 of Central
Excise Rules, 2002 (CER, 2002) on the appellant in the impugned order.

3. Being aggrieved by the impugned order, the appellant has filed the instant

appeal, mainly on the following grounds:

1) The adjudicating authority had erred in holding that goods in question were not
‘instrument, apparatus or equipment’ as contemplated under Notification No.10/07-CE
that does not define what is scientific or what is ‘instrument, apparatus or equipment’
and hence popular meaning dictionary has to be considered. The adjudicating authority
has not recorded what is scientific and technical. The goods in question are Induction
Melting Furnaces, Induction Heating Machinery and Induction Welding Equipment and
they are purchased by the buyer institutions for using them for a particular purpose
which required careful and exact work and hence instruments, apparatus and equipment
as contemplated under Column (3) of Notification No. 10/97-CE. The advantages of
Induction |Technology are optimized consistency, maximized productivity; improved
product quality, environment friendliness, reduced energy consumption, inductive stirring
etc. This shows that the said goods are scientific and technical instruments, apparatus,
equipment and parts / accessories thereof in as much as these goods are instruments
and equipment which convert scientific principles to some common use of melting and
heating of various metals for research and such specific purposes. It is ‘nobody’s"’C"a_ee
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that the certificates pursuant to which the.appeliant.had supplied goods were fake or
wrong. It is no disputed that the appellant had supplied the goods in question to the
institutions  like Indian Institute of Technology,” National Physical Laboratory, M.S.
University of Baroda, Elctro Optical Instruments Research Academy, Defence
Metallurgical Research Laboratory, Vikram Sarabhai Space Centre etc and none of’
these institutions was engaged in the manufacture or production of goods-on commercial
basis. In view of several decisions including the judgment of Hon’ble Bombay High Court
_in the cases of Lokesh Chemical Works — 1981 ELT 235 (Bom) and Bombay Chemicals
Pvt. Ltd. — 1990 (49) ELT 1990 (Bom.), the action of the adjudicating authority in holding
the certificates issued by authorized officers / authorities of specified institutions were

wrong is illegal and without jurisdiction.

2) The proceedings initiated by way of the SCNs were ex facie time barred as the Revenue
had not invoked extended period of limitation and there was no allegation of any
suppression of facts or willful mis-statement or collusion or contravention of any
provisions with intent to evade duty. The certificates issued by the Institutions were
submitted by the appellant to the Central Excise officers in charge of the factory while
availing exemption under the said notification along with purchase orders and hence
there was no justification in the allegation of suppression of facts. Hon'ble Supreme
court in the cases like HMM Ltd — 1995 (76) ELT 497 and Cosmic Dye Chemical — 1995
(75) ELT 721 has held that a specific allegation about any of the elements like
suppression of facts, willful mis-statement, fraud, collusion or contravention of the
provisions of the Act and Rules is required to be made in the SCN and the mala fide has
to be established. Even in cases where certain information was not disclosed as the
assessee was under a bona fide impression that it was not duty bound to disclose such
information, it would not be a case of suppression of facts as held by Hon'ble Supreme
Court in the case s of Padmini Products — 1989 (43) ELT 195 (SC) and Chemphor Drugs
& Liniments — 1989 (40) ELT 276 (SC). The order for imposition of penalty of
|Rs.25,72,288/- is ex facie illegal and without jurisdiction because there has been no
intention to evade payment of duty on the appellant's part and was in violation of the
principles laid down by Hon'ble Supreme Court in the case of Hindustan Steel Ltd. —

1978 ELT (J159)

4. Personal hearing in the appeal was held on 10/01/2018 that was attended by
Smt. Shilpa P. Dave, Advocate. Learned Advocate reiterated the grounds of appeal and
pointed out that identical matter has been heard in respect of F.No.V2(85)16&17/Ahd-

[I/Appeals.

5. Having carefuily gone through the contents of the impugned order as well as the
grounds of appeal, | find that the matter for decision before me is whether the
exemption benefit under Notification No. 10/1997-CE dated 01/03/1997 is available to
various types of Induction furnaces as well as products like Induction CoiL, Spares of
Induction Furnace, induction Billet Heater & Accessories; Air Vacuum furnace, Non-
asbestos insulaﬁon sheets etc. cleared by the appellant. In the grounds of appeal the
appellant has pointed out that the adjudicating authority had not appreciated the

evidences. The learned Advocate referred to the personal hearing in similar matter
where it was contended that the finding stating

covering earlier period of the appellant
y material was factually incorrect and hence the

that the appellant had not submitted an
case may be remanded for fresh order by the adjudicating authority.
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record to establish that the goods cleared under exemption Notiﬁ.caticn No. 10/97-CE
were Scienfific. and technical Instru_menfce, apparatus or equipment or eccessories or
spare parts thereof, I find that the appellant has contended in the grounds of appeai that
it had submitted purchase. orders as well as certificates issued by . the specified
institutions - describing the use of the Induction Meltlng Furnaces Induction Heating
Machlnely and Induction Weldlng Equment bhowmg clearly that these equipments
were in the nature of ‘Scientific and Technical Equnpmcnt’ These goods are supplled to
buyers fike - Defence Research and Development Organlzatlcn (DRDO), Defence
Metallurgical Research Laboratory, Jadavpur Unlver3|ty, Mishra Dhatu Nigam Ltd.,

Nonferrous Matenals Technology Development Centre, various Universities and lITs as
well as Indian Institute of Science. Excise duty exemption certificates have been issued
by authorized persons/officers on behalf of such buyers, who have also stated in the
certificates that the purpose for which the item was required was for defence R&D work
or for research purpose by the institutions. Such certificates have been produced by the
appellant before the adjudicating authority and also along with the instant appeal. It is
seen that the Appeliate Tribunal, Ahmedabad had allowed appeals of the appellant vide
Order No. A/438-439/WZB/AHD/2009 dated 05/02/2009 on the basis that the goods
were required for research purpose and were supplied as per the certificates issued by
the appropriate authorities and therefore, applying ratio of various decisions in cases
like Andre Yule & Co. Ltd., it was held that the goods supplied to various specified
institutions for the purposes of research, under a certificate by the appropriate
authorities have to be held as covered by the Notification. But on Revenue’s appeals
before the Hon'ble Supreme Court, it is held in Civil Appeal Nos. 5902/2004 and 7090-
7091/2009 that it was not in dispute thatqthe assessees have supplied the concerned
goods to those very institutions which are mentioned in Column 2. The conditions
specified in column no.4 have also been fulfilled by the assessee. However, the entire
dispute was about the description of the goods. To put in a nutshell, the requirement
was that the goods would be meant for use of research by scientific. and technical
institutions. The Hon'ble Supreme Court has observed that the assessees had not
produced any material to show that the goods supplied in question that the transformers
were for scientific and technical purpose. The cases have been remanded to the
adjudicating authority to consider the issue afresh and the assessees were allowed
liberty to place the material before him. It is an admitted position that this order of the
Hon’ble Supreme Court covers appeals filed by the Central Excise Department against
the present appellant also. Ordinarily, such certificates by the authorized Authority of the
public funded research institution or the University or IIT and such specified institutions
would have been sufficient for allowing the exemption. But, a different dimension has
been added in this case by virtue of the order and directions of the Hon’ble Supreme

Court, and therefore this case requires further probe and examination. E
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7. Therefore, the case is remanded back to the original authority for proper findings

on the evidentiary value of the p'urchase orders as well as the certificates from the
specified Institutions produced by the appellant in conjunction with the case laws relied
upon by the appellant and clarifications issued by C.B.E.C. Once the use of the
equipments by the Institutions is ascertained then a decision can be arrived at as o
whether the equipments can be considered as ‘Sciehtific and Technical Equipment’.
The appellant is directed to produce all thé material that it wishes to rely on before the
adjudicating authority as well any other evidence in support of.its claim to exemption

under the said Notification, when the case is posted for personal hearing.
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(3T AIN)
mgrcr(m-z)
Date:2 | / 02/2018
Attgsid
(K. P.=acob) .

Superintendent (Appeals-i)
Central Excise, Ahmedabad.

ByRPAD. -
To ,
1) M/s Inductotherm (India) Pvt. Ltd., ,
Plot No. SM-6, Road No.11,
Sanand-ll Industrial Estate, Bol-village,
Sanand, Ahmedabad — 382 170.

Copy to:

The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad-lii.

The Additional Commissioner, C.G.S.T.(System), Ahmedabad-lIl.

The Deputy Commissioner, C.G.S.T. Division: Il Ahmedabad. .
Guard File.
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